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Abstract: The article analyzes the current state of the sports organization system in Ukraine. The authors of the article argue that the
sports system in Ukraine needs to be reformed in light of current trendsin world sports. First and foremost, the need for regulatory and
ingtitutional development of the professiona sport, which can have a positive impact on the development of the entire sports system
of Ukraine. Currently, the dominant position in Ukrainian sport is occupied by the state and non-governmental organizations. This
approach was justified under the conditions of a planned economy during the Soviet Union, but it is now outdated and hinders the
development of Ukrainian sport.Instead, modern sport in developed countriesis primarily driven by private initiative and the creation
of appropriate conditions for avariety of private law entities to promote entrepreneuria activity in sport. The purpose of the articleis
to identify the key ingtitutional and legal factors of the domestic sports system that negatively affect its development. Adequate
regulatory support for commercial sportswill giveadditional fundsin domestic sports, which inevitably playsaroleinimproving sports
achievements and restoring Ukraine's position in the world sports arena. The key direction of the development of domestic sports the
author seesthe further commercialization and professionalization of domestic sports. The authors of the article state that the Ukrainian
legidature should as soon as possible turn its attention to the normative provision of sports, in particular - to adopt a number of
amendments to the current law «On physical culture and sports» or to adopt a new law on sports and/or the law «On professional
sports».

Key words: commercia sports, legal regulation of sports, participants of sports-legal relations, professional sports, regulatory support
of sports.

Resumen: El articulo analiza€el estado actual del sistemade organizacion deportivaen Ucrania. Losautoresdel articul o sostienen qued
sistemadeportivo en Ucranianecesitaser reformado alaluz delastendencias actua esen losdeportesmundia es. Antetodo, lanecesidad
deundesarrolloregulatorio einstituciona del deporte profesiona, que puedetener unimpacto positivo en el desarrollo detodo € sistema
deportivo de Ucrania. Actuamente, la posicién dominante en € deporte ucraniano esta ocupada por € estado y las organizaciones no
gubernamental es. Este enfoque sejustificd bajo las condiciones de unaeconomia planificadadurantelaUni6n Soviética, pero ahoraesta
desactualizadoy dificultael desarrollo del deporte ucraniano. En cambio, €l deporte moderno en los paises desarrollados estaimpul sado
principalmente por lainiciativaprivaday lacreacion de condiciones apropiadas paraunavariedad de entidades de derecho privado para
promover laactividad empresaria en el deporte. El propésito del articulo esidentificar los factoresinstitucionalesy legales clave del
sistemadeportivo naciona que afectan negativamente su desarrollo. El apoyo regulatorio adecuado paralos deportes comercialesdara
fondos adicionales en los deportes nacionales, que inevitablemente juegan un papel en la mejora de los logros deportivos y en la
restauracion delaposicion de Ucraniaen el @mbito deportivo mundial. Ladireccién clavedd desarrollo delosdeportesdomésticosesque
€ autor veunamayor comercializaciony profesionalizacion delosdeportesdomésticos. Losautoresde articulo afirman quelalegidatura
ucraniana deberia centrar su atencién lo antes posible en la provision normativa de deportes, en particular, para adoptar una serie de
enmiendasalaley actua «sobre culturafisicay deportes» 0 adoptar unanuevaley de deportesy / o laley «de deportes profesiona es».
Palabrasclave: deportescomerciales, regulacion lega dedeportes, participantes derel aciones deportivas-legal es, deportesprofesionaes,
apoyo regulatorio de deportes.

Introduction

In1991, Ukrainewithdrew fromthe Soviet Union (USSR).
Therefore, with Ukrainian independence, our country
declared a new economic course and began to actively
implement the market model of the economy. In civil society,
citizensare not the subjects of political-power relationsand
publiclaw, but privateindividualswith thelr interests, subjects
of privatelaw, participantsin civil-legal relations (Kharytonov,
Kharytonova, Yolmachevska, Fasii, & Tkalych, 2019). Such
realitiesrequirean appropriate changeinlega prioritiesand
values (Kharytonov, Kharytonova, O., Kharytonova, T.,
Kolodin, & Tolmachevska, 2019).

The purpose of the article is to identify the key
ingtitutional and legal factors of the domestic sports system
that negatively affect its development and to offer the ways
of its reforming. The key reform, which has to be done,
concerns the reorientation of the whole sports system from
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administrative methods of ruling to the private ones. Among
other measures the state should give up excessive powers
to regulate sports. Theregulative effect should beforwarded
not to straight regulating, but to the creating of adequate
conditionsfor development of private sports organizations.
In particular, the state has to provide the conditions to earn
money for private sports organizations.

So, adequate regulatory support for commercia sport
will let private sports organizations to accumul ate financial
resources, which will which have a positive effect on the
whole system of domestic sport. Besides, it will inevitably
improve sportsachievementsof Ukrainian sportsmen abroad
and restore Ukraine's position in the world sports arena.
Therefore, the further commercialization and
professionalization of domestic sportsisthekey direction of
the development of domestic sports.

When reforming domestic legidlation in this field, the
Ukrainian legidator should use the positive experience of
European countries, including Germany, France, Italy, Spain,
etc., as well as the USA. In particular, it is necessary to
carefully examine the models that built the sport system in
these countries and to borrow the most advanced
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achievements. Asnoted earlier, thefirst thing tolook out for
inthisissueisthelegal statusof private sportsorganizations
in sports.

However, the economic transformation has not reached
its goa in some areas of public life. In particular, sports
relations have not been properly reformed. First of al, it is
about reducing the role of the state in the development of
sports and creating conditions for the implementation of
private initiative in sports, first of all —in commercial
(professiond) sports.

Material & methods

The main methods, which were used in the preparation
of thisarticle, aregenera scientific methods of analysisand
synthesis. These methods of scientific research helped to
identify thekey institutional problemsof the domestic sports
system andto offer potentialy effectivewaysof overcoming
these problems. Analysis is the process of the mental or
actual decomposition of awholeinto components. Synthesis
meansthejoining of different elements, sides of the subject
into one process. The combination of these methods makes
it possible to study the individual sides of the object, to
make anumber of scientific abstractions, to identify certain
concepts. Further combination of them leadsto the study of
the deeper essence of the whole. The authors of the article
investigated the extensive ingtitutional system of sport,
analyzed some of itselements (for example, those that do not
allow domestic sports to develop), and proposed (based on
thisknowledge) to reform the sports systemin Ukraine.

Besides, the authors of the article used the comparative
legal method, asaprivate scientific method. The comparative
legal method is one of the important means of studying of
legal phenomena. Its application makes possibleto identify
the general, special and unitary in modern legal systems.
Thismethod madeit possibleto comparethedifferent levels
of the institutional system of Ukrainian sport and foreign
ingtitutional systemsof sport. In addition, thismethod played
an important role in carrying out the current research as it
helped to highlight the problematic elements of the
ingtitutional system of sportsin Ukrainein comparisonwith
foreign systems, and develop recommendations for its
change.

Furthermore, to prepare the conclusions of the study,
the authors used a dialectical method, which allowed
capturing the phenomenon of the study in its entirety, to
determinethelocation of the problem of study among many
others, its connection with them and to offer clear directions
for overcoming the existing problems. The authors conclude
that in order to reform the ingtitutional system of Ukrainian
sport, it is necessary to make significant changesto the law
of Ukraine «On Physical Culture and Sports», aswell asto
adopt a number of other legislative acts that provide
opportunities for the development of professional and
commercial sportsin Ukraine on the best world models.

Theauthors of thearticle used awide layer of Ukrainian
and foreign legidation as well as the empirical base of the
research, as well as the scientific achievements of other
authors. Moreover, it should be emphasized that severa
national and foreign authors are dealing with the problems
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of legal regulation of public relationsin thefield of sports.
Scientistswho dedlt with thelegal and economic problems
of sports are Ana Belén Fernandez-Souto, Ivan Puentes-
Rivera, and Montse Vézquez-Gestal (2019) Foster (2019),
Kostruba (2018), Kharytonov (2018), Kharytonova (2018),
Oliveira(2017), Opie(2010), Parrish (2003), Victor Gdmez
Sénchez, Rosario Padia Ruz, Manuel Gentil Adarve, and
Javier Chacon Zagalaz (2019), Mitten (2010), Samuel L 6pez-
Carril, Migud Villamén Herrera, and Vicente Ao Sanz (2019),
Serby (2017), Siekman (2012), Shishka(2018), and others.

Results

Ukraine retained the right to play a key role in the
development of physical culture and sports when Ukraine
abandoned theidea of administrative and planning economy
in1991. At the sametime, therestriction of privateinitiative
or thelack of free accessof private structuresto the national
sportssystem resulted inthe gradual degradation of national
sportsintheface of permanent problemswith statefinancing
of the industry.

Therefore, having switched to the market model of
economic development, Ukraine did not provide the
opportunity to change the model of the development of
national sports.

Appropriatetransformationsshould first beimplemented
in professional sport, which isacommercia area of sport.
Over time, professional sports should become alocomotive
for the development of the entire sports system in Ukraine.

Currently, the legal support for professiona sports
remains a avery low level. However, the legd status of a
sportsclub, asaprimary e ement of theorganizationd system
of both professiona sports and sports in general, has not
been determined. The Law of Ukraine «On Physical Culture
and Sport» of December 24, 1993 (1993), only mentioned a
sports club as one of the participants of the relationsin the
field of sports. Thelega definition of agportsclubisextremely
abstract and does not alow to clearly defineitslega status.

According toArt. 9 of the named law of Ukraine, sports
clubs are ingtitutions of physical culture and sports that
provide the development of certain directions of physical
culture and sports, and perform physical-fitness and/or
sports activities, aswell as provide sports services (Law of
Ukraine «On Physica Cultureand Sport», 1993).

As we can see, the legidator described the sports club
as an indtitution. It seems that the use of such a definition
does not correspond to the terminology of the Civil Code of
Ukraine (1993) (hereinafter —CC of Ukraine) and narrowsthe
concept of a sports club to the maximum. For example, an
ingtitution isjust one of anumber of legal formsthat asports
club can choose. It should be noted that the current CC of
Ukrainedoesnot contain theterm «ingtitution» at al. Instead,
economic law usesthat term. Thus, the current classifier of
legal forms of economic activity stipulates (On approval of
national standardsof Ukraine, state classifiersof Ukraine.. .,
2019) that an organization (institution and establishment) is
an organizationa structure created by one or more persons
(founders) (who do not participate in its management) by
combining (allocating) their property to achievethe purpose
defined by the founders at the expense of this property.
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Ananaysisof thisdefinition doesnot clarify thestuation
much, it is still unclear how the ingtitution differs from the
establishment. Even more surprising isthe establishment by
the legidator of such an organizational form of business as
an organization, but not as a legal entity. Besides, only
ingtitutionsand establishmentsarerelated to thislegal form.
At least, we can state that an institution and establishments,
in the meaning of the current classifier of legal forms of
economic activity, are synonymous terms. In this case, the
Law of Ukraine «On Physical Culture and Sports» (1993)
narrows the concept of a sports club to the notion of an
ingtitution that is erroneous.

It seems much more appropriateto construct the concept
of a sports club based on the concept of a lega entity
contained in the CC of Ukraine (2003). Accordingly, it is
advisable to name a sports club an organi zation established
and registered in the manner prescribed by law to carry out
certain activities and achieve certain goals.

The key to the development of sports in developed
foreign countries is the proper conditions for the
implementation of sports clubs economic activities. In
particular, the possibility of integrating sports clubs into
professional sports leagues (provided by the state) helpsto
optimize the commercial activities of each club and sports
league asawhole. Eventually, thisleadsto the emergence of
freefundsthat are channeled to the devel opment of theentire
sports system.

In Ukraine, the sports federations occupy a leading
position in certain sports. Although it is non-governmental
organizations, who implement the state policy inthefield of
sports, under the separate agreements with the central
executive authority, which ensures the formation of state
policy inthefield of physical culture and sports.

It should be noted that in some foreign countries there
are neither sports federations nor a separate body that
providestheformation of state policy inthefield of physical
cultureand sports. Of course, first of l, it’sabout the United
States. This country is dominated in the sphere of
professional sports, and accordingly, all the functions of
ensuring the functioning and development of a particular
sport are carried out by professional leagues. This is an
especialy true statement about team sports.

For example, the professional sportsleaguesinthe USA
arecrested intheform of commercia organizations. Themain
goal of sportsleaguesisto makeaprofit. Thus, professional
sports leagues in the United States bring together sports
clubs, which are separate commercia organizations, but they
reconciletheir behavior for the common economic benefit. In
fact, professional sportsleaguesarefull-fledged commercial
structures run by sports club owners. Thus, leagues are a
kind of joint ventures that act to satisfy the commercia
interests of their sports clubs.

Professional sportsorganizationsintheUScreateakind
of monopoly withintheir sportsthrough club arrangements,
mainly to maintain a competitive balance. Accordingly,
monopoliesin sport arenot completely similar to monopolies
inother sectorsof the economy. Sincethe product that sports
organizationsin team sportsoffer to the consumer isasports
spectacle, agame between different rivals, the destruction of
a competitor in sport is meaningless, since the monopolist
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himself will not be able to «sall» his «product» in this case.
Therefore, aproduct offered by asports club to a consumer
spectator cannot be delivered to it without the assistance of
another sportsclub. Moreover, the more commensurate they
are in the strength of the team in competitions, the more
valuable is the product itself — that is, competitions.
Accordingly, close economic cooperation between sports
clubs is carried out in order to maintain a balanced
competition between them. Without such a balance, the
sporting «product» itself is absent. Thus, economic
cooperation between clubs instead of fierce economic
competition is a necessity for the continued existence of
both leagues and individual clubs. Such economic
cooperation is part of professiona sport, which in other
sectorsof the economy would be recognized asamonopoly
conspiracy prohibited by antitrust law.

Through the structure of joint ventures, sports leagues
agreeonacompetitivebaance. Inparticular, they consstently
establish rules for the contracting of athletes and rules for
the transfer of players to other sports clubs; determine the
priority rights of sports clubs in their designated territory;
regulate the peculiarities of the circulation of rightsto sports
broadcasts, etc.

In each of these areas, sports clubs have no right to act
independently, but to exercisetheir rightsasan integral part
of the sportsleague. The sports|eague acts on behalf of the
individua sports club. Thus, a sports club and a talented
player cannot contract directly. Such a contract can only be
concluded as a result of a specific procedure enshrined in
thelocdl acts of the respective league.

The commercia sports model proved its efficiency. In
particular,in 2017, the National Basketbal Association (USA)
«earned» $7.37 billion. Theaverageannua sdary of anNBA
playerinthe2017/18 ssasonwas$ 7.15 million (Gough, 2019).
It isthe professiona sports leaguesthat organize the sports
processin an appropriate sport, in particular, develop rules
of competition, establish requirementsfor professional clubs,
regul atethe rel ations associated with thetransition of athletes
from one sports club to another and the athlete's relations
with the sports club, regulate the activities of sports agents
€tc.

Professional sports leagues in European countries are
not commercial entities but only bring together sports clubs
that are commercia entities, but the conditions for their
participation in the economic activity are also clear and
effective. The example of the Spanish LaLiga, whichisone
of therichest sportsleagues in the world.

As for domestic professiona sports leagues, they are
also starting to appear in Ukraine. However, it should be
noted that national sportsleagueshaveadifferent legal status
than foreign sports leagues.

First, national leagues are created in the form of public
organizations. Accordingly, akey feature that distinguishes
professiona sports from other sports activities, namely the
commercia nature of sportsactivities, disappears. After al,
the main purpose of creating a sports league is to gain
economic benefitsfrom the organi zation of sportsspectacles.
Instead, domestic leagues, as non-governmental
organizations, are in fact duplicating the functions of the
sports federations.
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Secondly, the legal status of national sports lesgues is
not regulated at the legal level. Moreover, the national Law
of Ukraine «On Physical Culture and Sports» (1993) does
not mention at all professiona sports leagues among the
subjects of sports activity. However, positive foreign
experience indicates that professional sports leagues, as
commercid organizations that include professional sports
clubsintheir structure, are able to most effectively regulate
relations with each other and, in general, influence the
devel opment of relevant sports.

Besides, to sports clubs, sports federations, and sports
leagues, a number of other sports organizations are
participants in sports relations. Each of these organizations
representsone of the segmentsof the domestic sportssystem,
namely — private, public or state (communal). In the vast
majority, private sports organizations are commercial legal
entities. In turn, public and state sports organizations are
predominantly non-profit sports organizations. At the same
time, the current legidation of Ukraine does not prohibit
public organizations from participating in events that take
place in professiona sports. However, the participation of
non-profit legal entities in the sports business contradicts
the purpose of creating such legal entities (satisfaction of
public interests) and puts other participants of professional
sports (mainly business associations) in an unequal position,
since the formal requirements for public associations are
significantly lower and the taxation system such
organizations are eader. It seems appropriate to limit the
involvement of public associations in professional sports.
Of course, there should be no such restrictions in amateur
sports.

Therefore, thelega statusof commercial and non-profit
sports organizations differs significantly.

Commercia sports organizations are mainly created in
the organizational and legal form of business associations.
Firgt of al, wearetaking about legal entities—participants of
professional sportsrelations. In particular, ten of the twelve
Ukrainian Premier Leaguefootbal clubswere createdinthe
form of business associations. At the same time, the law
doesnot forbid to refer to commercid legal entities—subjects
of relationsin thefield of professional sports, including public
utilities and state enterprises, which are subjects of public
law (for example, themunicipa company MFC «Metalurg»
(2019)). In addition, cooperatives are aso included in the
types of business associations of the CC of Ukraine. Of
course, such a legal form is not characteristic of sports
organizations, but the Unified State Register of Legal Entities,
Individual Entrepreneurs and Public Formations contains
information, in particular, about such legal entities (for
example, thecooperative «Fl S» (physica education and sport)
inthe field of fitness and health work (Cooperative «FIS»,
Unified State Register of Enterprises and Organizations of
Ukraine—02018642)) (Unified State Register of Legd Entities,
Individual Entrepreneursand Public Formations, 2019).

Furthermore, the Law of Ukraine «On Physical Culture
and Sports» (1993) also applies to various participants in
sports in various sports and recreational establishments
(centers, complexes, clubs, studios, etc.). Such
establishmentsmay also beorganizedintheform of business
partnershipsor in other formsprovided for by applicablelaw
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(for example, in the form of businesses). The activities of
such organizations are to provide a variety of sports and
sports services to a wide range of individuals and lega
entities.

Non-profit legal entities can be crested in the form of
non-business partnerships (mainly public associations) and
ingtitutions (public, communal and private).

The Civil Codeof Ukraine (2003) doesnot prohibit non-
business partnerships and institutions from conducting
commercid activitiesbut providesthat such activitiesshould
be carried out in conjunction with other, principal activities
unless otherwise provided by law and if those activities are
consistent with the purpose for which they were established
and contributeto itsachievement. Asan example, it could be
referred to the Central Sports Club of the Armed Forces of
Ukraine, whose main purposeisto ensure the devel opment
of physica cultureand sportsamong servicemen. Commercia
activity for such an ingtitution is subsidiary, minor.

In addition to the legal form, among the differences
between commercia and non-commercid lega entities, the
sources of property formation should also be mentioned. In
particular, if for commercial legal entitiesthe main source of
property formation is a commercial activity, then for non-
commercial legal entities such contributions are the
contributions of the founders (participants, members).

It should be noted that the Law of Ukraine «On Physical
Cultureand Sports» (1993) a so gppliesto various participants
in sports in various sports and recrestional establishments
(centers, complexes, clubs, studios, etc.). Such
establishmentsmay aso beorganizedintheform of business
partnershipsor in other formsprovided for by applicablelaw
(for example, in the form of businesses). The activities of
such organizations are to provide a variety of sports and
sports services to a wide range of individuals and lega
entities.

Non-profit legal entities can be crested in the form of
non-business partnerships (mainly public associations) and
ingtitutions (public, communal and privete).

The Civil Codeof Ukraine (2003) doesnot prohibit non-
business partnerships and institutions from conducting
commercid activitiesbut providesthat such activitiesshould
be carried out in conjunction with other, principal activities
unless otherwise provided by law and if those activities are
consistent with the purpose for which they were established
and contributeto itsachievement. Asan example, it could be
referred to the Central Sports Club of the Armed Forces of
Ukraine, whose main purposeisto ensure the devel opment
of physical culture and sports among service members.
Commercia activity for such an ingtitution is subsidiary,
minor.

In addition to the legal form, among the differences
between commercia and non-commercid lega entities, the
sources of property formation should also be mentioned. In
particular, if for commercial legal entitiesthe main source of
property formation is a commercial activity, then for non-
commercial legal entities such contributions are the
contributions of the founders (participants, members).

Moreover, the Law of Ukraine «On Physical Cultureand
Sports» (1993) directly refersto anumber of institutionsand
public organizations that perform socially important
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functions. These include children’s and youth schools,
specialized educational ingtitutionsof sports profile, schools
of higher sportsmanship, Olympic training centers, and etc.

Discussion

Thus, the whole organizational structure of sports in
Ukraine consists of commercial and non-commercial legal
entitiesrepresenting the private, public or state (communal)
segment of thephysical cultureand sportssystem. Themain
purpose of the creation and operation of the vast mgority of
commercia sportsorganizationsisto profit from participating
in sporting events or providing sports and sports services.
Most nonprofit gports organizations, in turn, exist to meet
the socia interests of awide range of individuals. Priority
lega form of commercial sports organizations is business
associations, and non-profit organizations — public
associations and ingtitutions. The sources of formation of
the property of commercial legal entities are, in fact,
commercia activity, and non-commercia lega entities —
contributions of founders (members).

A characterigtic feature of the domestic sportssystemis
the combination of two organizational models: market
(«Western») and non-market («Soviet»). It is said that the
main driver of the development of sportsin Western countries
is private interest (the sports market), and the main priority
of Soviet sportswastheinterest of the public (mass sports).
Accordingly, the main organi zational €l ement of the Western
(more American and less European) sport system is the
private sports club and the association of sports clubs
(professional sports leagues). The main «actors» in the
national sport, despite the formal presence of commercia
entities, still remain state and public (in fact quasi-state)
organizations. Thisisprimarily about sportsfederationsand
sports associations. At the same time, mass sport, like other
sports, isnow in decline (Tkalych, 2018).

The novelty of this scientific study seems undoubted,
sincethe sport system inthelargest European country needs
to be renewed. In particular, the remnants of the outdated
Soviet system of sportsmust be eiminated, and new modern
European approaches to building an institutional model of
sport in Ukraine will be implemented and implemented in
practice.

Conclusions

Unfortunately, in Ukraine, thereisstill no clear satepolicy
inthefield of sports, which would provide for aprogram of
reforming domestic sports taking into account the current
world trends. The result of such an approach to the sports
sector isagradual declinein the performance of Ukrainian
athletes and the decline of the sports infrastructure. In fact,
in our country, thereis still a quasi-Soviet system of sports
in which the state has a prominent place. However, in the
current conditions, the Ukrainian stateis unableto fulfill its
role, and it does not want to create the proper conditionsfor
aradica changein approachesto the whole system of sport
from the standpoint of commercialization and
professionalization.

Moreover, it should be emphasized that in the difficult
economic situation in which our country is permanently in
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place, and chronic underfunding of sports, it is extremely
important to form such an organizationa system of sports, in
which the professional sport would have aleading place. It
isprofessional sportsasakind of economic activity that can
accumulate the funds needed to build not only professional
sports but also thewhol e system of national sports. Thefirst
stepinthisdirection should betoimprovenationd legidation
inthefield of sports, in particular - to supplement theLaw on
Physical Culture and Sports with a section that contains
rules on professional sports or the adoption of a separate
law on professional sports.
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